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March 8 ,  1984 

Mr. John M. La Rose, Chairman 
Mi chi gan Townships Association 
3121 W .  Saginaw S t r ee t  
Lansing, Michigan 48917 

Dear Mr. La Rose: 

This i s  in response t o  your two inqu i r i es  concerning the appl icabi l  i t y  of the 
lobby a c t  ( t h e  "Act") , 1378 PA 472, t o  the Michigan Townships Association. 

In your January 1 0 ,  1984, l e t t e r  you ask: 

" In  what instances would an elected or appointed township o f f i c i a l  or 
employee f a i l  to be exempt from the Lobby Registrat ion Act?" 

Attached you will find a  l e t t e r  dated January 13, 1984, t o  Mr. Don M .  Schmidt, 
which answers s imi lar  concerns re la t ing  to c i t y  o f f i c i a l s .  Under the Act there 
i s  no di f ference between c i t y  and township o f f i c i a l s  and employees. Also rele-  
vant t o  your question i s  the at tached l e t t e r  to Hannes Meyer, J r . ,  dated 
February 3 ,  1984. I n  summary, these l e t t e r s  indicate  elected township o f f i c i a l  s  
( ac t ing  in the course of t he i r  o f f i ces  and not compensated other than as o f f i -  
c i a l s )  a r e  exempt from the Act as a re  appointed o f f i c i a l  s  who serve i n  autono- 
mous, pol icymaki ng posi t ions .  

Elected township o f f i c i a l s  are  not exempt when acting outside the scope of the i r  
o f f i c e s  or  when compensated beyond the compensation provided by 1 aw for t h e i r  
o f f i c e s .  Appointed township o f f i c i a l s  are exempt only i f  they serve in autono- 
mous, policymaking capac i t i e s  and not under the di rect ion or control of the 
e lec ted township board. 

In your December 22, 1983, 1 e t t e r  you s t a t e :  
1, 

"We would l i ke  an opinion on whether the Michigan Council on 
Intergovernmental Relations must reg i s te r  as a  lobbyis t .  Although we 
communicate w i t h  pub1 i c  o f f i c i  a1 s ,  the communication i s  financed by 
the four associat ions which belong to M C I R  (Michigan Townships 
Association, Michigan Municipal League, Michigan Association of 
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1) 
Counties, and Mich igan  Assoc ia t i on  o f  Regions) . M C I R  w r i t e s  t o  
l e g i s l a t o r s  and o t h e r  pub1 i c  o f f i c i a l s  and conducts an annual l e g i s l a -  
t i v e  r ecep t i on ,  b u t  i t  has no a u t h o r i t y  t o  expend funds f o r  l obby ing  
purposes ." 

L i k e  any o t h e r  person, M C I R  must r e g i s t e r  as a  l o b b y i s t  i f  i t  expends more than I m n 

$1,000.00 f o r  l o b b y i n g  i n  a  twe lve  month p e r i o d  o r  more than  $250.00 f o r  2, 
l o b b y i n g a s i n g l e p u b l i c o f f i c i a l  i n a  t w e l v e m o n t h p e r i o d .  Expend i t u res~nade  , a 

C 

w r i t i n g  t o  L e g i s l a t o r s  and o t h e r  p u b l i c  o f f i c i a l s  f o r  t he  purpose o f  i n f l u e n c i n g  , 
0 
0. 

0- 

1  e g i  s l  a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n  are counted toward these thresh01 ds. 1 w - ,- D 

- - 
An annual l e g i s l a t i v e  r e c e p t i o n  was d iscussed i n  a  d e c l a r a t o r y  r u l i n g  i ssued  t o  I - 

0- 
\ 0 ,  

M r .  S. Don P o t t e r  on February  7 ,  1994. A copy i s  a t tached.  Whi le  you d i d  n o t  I 0, 

g i v e  any f a c t s  r ega rd i ng  M C I R '  s  r ecep t i on ,  t h i  s  d e c l a r a t o r y  r u l  i n g  should pro-  I 5 ,- 
1 -. 

v i d e  some guidance f o r  you. ul 

I 0 3 

T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  1 
r u l  i ng . I 

\ P h i l l i p  T. Frangos 
) Di r e c t o r  

O f f i c e  o f  Hear ings and L e g i s l a t i o n  

Enc. 
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March 1, 1983 

George N. Holcomb 
A s s i s t a n t  t o  t h e  P r e s i d e n t  
F e r r i s  S t a t e  C o l l e g e  
B i g  Rapids,  M I  49307 

Dear ?If. Hol comb : 

T h i s  i s  i n  response t o  y o u r  i n q u i r y  c o n c e r n i n g  app l  i c a b i  1  i t y  o f  t h e  l o b b y  a c t  
( t h e  " A c t " ) ,  1979 ?A 472, t o  members o f  t h e  F e r r i s  S t a t e  C o l l e g e  Board o f  
C o n t r o l .  S p e c i f i c a l l y ,  you ask f o r  c o n f i  r n a t i o n  of y o u r  " u n d e r s t a n d i n g  t h a t  
members o f  t h e  F e r r i s  S t a t e  C o l l e g e  Board  o f  C o n t r o l  a r e  s t a t e  p u b l i c  o f f i c i a l s  
and, t h e r e f o r e ,  a r e  exempt f rom becoming a  l o b b y i s t  o r  a  l o b b y i s t  agent  uader 
t h e  terms o f  t h e  Act . "  You a l s o  ask how F e r r i s  S t a t e  C o l l e g e  i s  a f f ? c t ? d  by 
b o a r d  members' 1  obby ing  a c t i v i t i e s .  

A t t a c h e d  i s  a  l e t t e r  t o  Hr.  Kenneth  F. L i g h t ,  d a t e d  January 24, 1984, r e l a t i n g  
t o  c o l l e g e s  and c o l l e g e  o f f i c i a l s .  As t h a t  l e t t e r  e x p l a i n s ,  members o f  c o l l e g e  
and u n i v e r s i t y  boards  o f  c o n t r o l ,  o t h e r  t han  t h e  boards o f  t h e  U n i v e r s i t y  o f  
M ich igan ,  M i c h i g a n  S t a t e  U n i v e r s i t y  and Wayne S t a t e  U n i v e r s i t y ,  a r e  a p p o i n t e d  by 
t h e  governor .  S e c t i o n  5 ( 7 )  ( c )  ( v )  o f  t h e  A c t  ( R C L  4.415) s ? e c i f i c a l  l y  s t a t e s  
t h a t  a p p o i n t e d  members o f  s t a t e  l e v e l  boards o r  commissions a r e  n o t  exc luded  
frorn t h e  d e f i n i t i o n s  of " l o b b y i s t "  and " l o o b y i s t  agent . "  Consequent ly ,  members 
o f  t h e  F e r r i s  S t a t e  C o l l e g e  Board  of C o n t r o l  who r e c e i v e  compensat ion o r  re im-  
bursement i n  excess o f  $250 i n  a  12-month p e r i o d  f o r  l o b b y i n g  ( e x c l u d i n g  t r a v e l  
expenses)  must r e g i s t e r  w i t h  t h e  Department  o f  S t a t e  as l o b b y i s t  agents.  

F e r r i  
i f ,  i 
t h a n  

s S t a t e  C o l l e g e ,  on t h e  o t h e r  hand, i s  r e q u i r e d  t o  r e g i s t e r  as a  l o b b y i s t  
n  any 12-month p e r i o d ,  i t  expends n o r e  t h a n  $1,000 f o r  l o b b y i n g  o r  more 
9250 on l o b b y i n g  a  s i n g l e  p u b l i c  o f f i c i a l .  These monetary t h r e s h o l d s  a r e  

c a l c u l a t e d  p u r s u a n t  t o  r u l e  21, 1981 AACS R4.421, which s t a t e s :  

"Ru le  21. F o r  t h e  purpose o f  d e t e r m i n i n g  whe the r  a p e r s o n ' s  expen- 
d i t u r e s  f o r  l o b b y i n g  a r e  rnore than  $1,000.00 i n  v a l u e  i n  any 12-month 
p e r i o d ,  o r  a r e  more t h a n  9250.00 i n  v a l u e  i n  any 12-month p e r i o d  i f  
expended on l o b b y i n g  a  s i n g l e  p u b l i c  o f f i c i a l ,  t h e  f o l l o w i n g  expen- 
d i t u r e s  s h a l l  be combined: 

( a )  E x p e n d i t u r e s  made on b e h a l f  o f  a p u b l i c  o f f i c i a l  f o r  t h e  
pu rpose  o f  i n f l u e n c i n g  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n .  
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( b )  Expend i tu res ,  o t h e r  t han  t r a v e l  expenses, i n c u r r e d  a t  
t h e  reques t  o r  s u g g e s t i o n  o f  a  l o b b y i s t  agen t  o r  member 
o f  a  l o b b y i s t ,  o r  f u r n i s h e d  f o r  t h e  a s s i s t a n c e  o r  use o f  
a  l o b b y i s t  agent o r  w m b e r  o f  a  l o b b y i s t  w h i l e  engaged 
i n  l obby ing .  

( c )  The compensat ion p a i d  o r  payab le  t o  l o b b y i s t  agents ,  
employees o f  t h e  l o b b y i s t ,  and members o f  a  l o b b y i s t  
f o r  t h a t  p o r t i o n  o f  t h e i r  t i m e  devo ted  t o  l o b b y i n g . "  

Thus, i f  F e r r i s  S t a t e  College compensates o r  r e i m b u r s e s  members o f  t h e  Board  o f  
C o n t r o l  , employees o f  t h e  c o l  1 ege ( o t h e r  t h a n  t h e  P r e s i d e n t ) ,  o r  o t h e r  l o b b y  i s  t 
a g e n t s  ( s u c h  as  a  m u l t i - c l i e n t  l o b b y i n g  f i r m )  i n  a  combined amount o f  more t h a n  
$1,000 f o r  l o b b y i n g  o r  more t h a n  $250 on l o b b y i n g  a  s i n g l e  o f f i c i a l ,  t h e  c o l l e g e  
mus t  r e g i s t e r  a s  a  l o b b y i s t  and f i l e  p e r i o d i c  r e p o r t s  d e t a i l i n g  i t s  l o b b y i n g  C 

0 

e x p e n d i t u r e s  as r e q u i r e d  by t h e  Act .  
9' 

-C 
w . - 5 - 

T h i s  response i s  i n f o r m a t i o n a l  o n l y  and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  0 
U - 

r u l  i ng. 0 - 
I/, 

" 

S i n c e r e l y  , 

Ph i  11 i p  r/. Frangos, D i r e c t o r  
O f f  i ce of Hear ings  and L e g i  sl a t i  on 

PTF/ j e p  
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R I C H A R D  H .  A U S T I N  S E C R E T A R Y  O F  S T A T E  

March 1, 1984 

Lau ra  J. Hess, A t t o r n e y  
Pub1 i c  A f  f a i  r s  Coord i  n a t o r  
U C S  o f  M e t r o p o l  i t a n  D e t r o i t  
51  W. Warren 
a e t r o i t ,  M I  48201 

Dear 5ls . Hess : 

T h i s  i s  i n  response t o  y o u r  r e q u e s t  f o r  i n f o r m a t i o n  c o n c e r n i n g  t h e  respon- 
s i b i l i t i e s  o f  community agenc ies  under  t h e  l o b b y  a c t  ( t h e  " A c t " ) ,  1978 PA 472, 
i n  r e g a r d  t o  c e r t a i n  t r a n s a c t i o n s .  

Your q u e s t i o n  i s  s e t  o u t  below: 

What i s  t h e  r e s p o n s i b i l i t y  o f  an ayency t h a t  p r o v i d e s  r e n t  e i t h e r  f r e e  o r  
a t  a  reduced c o s t  t o  a n o t h e r  agency t h a t  l o b b i e s  p u b l i c  o f f i c i a l s .  I n  
some i n s t a n c e s ,  t h e  i s s u e s  on wh ich  t h e  r e c e i v i n g  ayency l o b b i e s  a r e  
r e l a t e d  t o  t h o s e  i s s u e s  championed by t h e  g i v e r  ayency and i n  o t h e r  
i n s t a n c e s  t h e y  a r e  not .  The same q u e s t i o n  a p p l i e s  f o r  t h o s e  asgenc ies  
t h a t  make phone s e r v i c e  o r  o t h e r  k i n d s  o f  s e r v i c e  o r  equipment ava i  l a b l e  
t o  a  l o b b y i n g  o r g a n i z a t i o n . "  

Your l e t t e r  f u r t h e r  c l a r i f i e s  t h a t  t h e  r e s p o n s i  b i l  i t i e s  t o  wh ich  you a r e  
r e f e r r i n g  a r e  t h o s e  r e 1  a t i n g  t o  r e g i s t r a t i o n  and perhaps r e p o r t i n g  r e q u i r e m e n t s  
u n d e r  t h e  Act .  

I t appears t h a t  t h e  " g i v e r  agency" i n  y o u r  s e t  of f a c t s  i s  concerned about  a  
p o s s i b l e  e x p e n d i t u r e .  The d e f i n i t i o n  o f  " e x p e n d i t u r e "  i n  s e c t i o n  3 ( 2 )  o f  t h e  
A c t  (MCL 4.413) i n c l u d e s  " a n y t h i n g  o f  va lue . "  An abatement o f  r e n t  and f r e e  use 
o f  t e l e p h o n e  and o t h e r  equipment i s  i n d e e d  so:neth ing o f  va lue .  However, if t h e  
e x p e n d i t u r e  i s  n o t  made f o r  t h e  purpose o f  l o b b y i n g ,  i t  i s  n o t  an " e x p e n d i t u r e "  
unde r  t h e  A c t  and i s  n o t  r e p o r t a b l e .  Your l e t t e r  does n o t  i n d i c a t e  t h a t  t h e  
" r e c e i v i  ny agenc ies "  a r e  l i sbby iny  on b e h a l f  o f  t h e  " g i v e r  agency." 
Consequen t l y ,  s i n c e  t h e r e  i s  no l g b b y i s t - l o b b y i s t  agent  r e l a t i o n s h i p  between t h e  
agenc ies ,  n e i t h e r  agency shou ld  r e p o r t  t h e  b e n e f i t s  g i v e n  o r  r e c e i v e d .  The 
" g i v e r  agency" i s  n o t  r e q u i r e d  t o  r e g i s t e r  as d l o b b y i s t  based s o l e l y  on t h e  
t r a n s a c t i o n  c i t e d  i n  y o u r  l e t t e r .  

T h i s  l e t t e r  i s  informational o n l y  and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  r u l i n g .  

Ph i  11 i p  f. Franqos,  ~i r e c t o r  
O f f i c e  o f  ~ e a r i  rigs and Leg i  s l  a t i  on 

PTF/ j e p  
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March 1, 1984 

Senator John M. Engler 
Office of the Majority Leader 
S t a t e  Capi to1 Bui 1  ding 
Lansi ng , Mi chi gan 48909 

Dear Senator Engler: 

Thi s  i s  in response to your l e t t e r  regarding the way in which ths lobby a c t ,  
1978 PA 472 ( t h e  "Act") , i s  being implemented by the Department of S t a t e .  

Three areas a re  spec i f i ca l ly  mentioned in your l e t t e r  as follows: 

" I t  i s  my understanding t ha t  except fo r  spec i f i c  and narrow 
exemptions and exceptions, the Lobby Act was designed to  regulate a l l  
attempts to  influence administrat ive and l e g i s l a t i v e  action through 
the use of d i r e c t  communication. The Legislature and the Governor in 
enacting the lobbying law were well aware t ha t  a  s i gn i f i c an t  amount of 
lobbying i s  carr ied  out ,  properly, by employees in the various 
departments and agencies of s t a t e  government which seek to  influence 
the pol icy decisions of government agencies. 

With t h i s  background in mind, I request t h a t  you provide me with 
an explanation as to  the purpose, background and reasoning behind the 
decision of the Department of S ta te  to impose narrowing 
in te rpre ta t ions  i n  the f~! !  ow! ng areas: 

1. The exemption of non-policy making boards and commissions 
from the scope of the Act; 

2 .  The exemption fo r  intra-departmental communications designed 
t o  influence administrat ive action;  and 

3. The exemption fo r  cer ta in  communications required by 
s ta tu te . "  

1. Non-policy making bodies. 
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Your l e t t e r  t a k e s  e x c e p t i o n  t o  t h e  language o f  Department o f  S t a t e  p u b l i c a t i o n s  
wh ich  i n d i c a t e  t h a t  i n  o r d e r  t o  be a  p u b l i c  o f f i c i a l  a  boa rd  o r  commission 
member rnust be on a  board  o r  commission w i t h  "po l  i c y m a k i n g  a u t h o r i t y "  ( "Overv iew 
o f  Lobby H e y i s t r a t i o n s  A c t "  p. 2 " ) .  

I n  d e t e r m i n i n g  t h a t  a  board  o r  commission member inay be l o b b i e d ,  a d e t e r m i n a t i o n  
must  be made whether  t h e  i n d i  v i  dual  i s  a  "pub l  i c  o f f i c i a l  " pu rsuan t  t o  t h e  Act .  
"Pub1 i c  o f f i c i a l "  and " o f f i c i a l  i n  t h e  e x e c u t i v e  b ranch"  a r e  d e f i n e d  i n  s e c t i o n s  
6 ( 2 )  and S ( 9 )  o f  t h e  Act  (MCL 4.416 and 4.415) as f o l l o w s :  

"Sec. 6. ( 2 )  ' P u b l i c  o f f i c i a l '  means an o f f i c i a l  i n  t h e  e x e c u t i v e  o r  
1  e g i  s l  a t i  ve branch o f  s t a t e  government. " 

"Sec. 5. ( 9 )  ' O f f i c i a l  i n  t h e  e x e c u t i v e  b r a n c h '  means t h e  gove rno r ,  
l i e u t e n a n t  gove rno r ,  s e c r e t a r y  o f  s t a t e ,  a t t o r n e y  g e n e r a l ,  member o f  
any s t a t e  boa rd  o r  commission, o r  an i n d i v i d u a l  who i s  i n  t h e  
e x e c u t i v e  branch o f  s t a t e  government and n o t  under  c i v i l  s e r v i c e .  
T h i s  i n c l u d e s  an i n d i v i d u a l  who i s  e l e c t e d  o r  a p p o i n t e d  and has n o t  
y e t  t aken ,  o r  an i n d i v i d u a l  who i s  nominated f o r  appo in tment  t o ,  any 
o f  t h e  o f f i c e s  enumerated i n  t h i s  s u b s e c t i o n .  An o f f i c i a l  i n  t h e  
e x e c u t i v e  b ranch  does n o t  i n c l  ude a person s e r v i n g  i n  a  c l  e r i c a l  , 
nonpol  i cymaki ng  , o r  nonadmi n i  s t r a t i  ve capac i  t y  ." 

An e n t i t y  w i t h  o n l y  a d v i s o r y  a u t h o r i t y  i s  "nonpo l i cymak ing ,  o r  nonad- 
m i n i s t r a t i v e "  i n  n a t u r e .  The f u n c t i o n  of such b o d i e s  i s  t o  a d v i s e  a  p u b l i c  
o f f i c i a l  o f  p r o p o s a l s  o r  proposed a c t i o n s .  Lobby ing  under  t h e  Act  c o n s i s t s  o f  
d i r e c t  communicat ion w i t h  a  publ  i c  o f f i c i a l  f o r  t h e  purpose o f  i n f l u e n c i n g  
1  eg is1  a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n  (MCL 4.415).  Reading t h e  Ac t  t o  i n c l u d e  
communicat ions w i t h  a d v i s o r y  groups would expand t h e  Act  t o  encompass i n d i r e c t  
1  obby ing .  Such a  r e a d i n g  wou ld  broaden t h e  Act  beyond i t s  parameters  and m i  y h t  
s u b j e c t  i t  t o  a  c h a l l e n g e  on c o n s t i t u t i o n a l  grounds.  

2. I n t  r a  agency comrnuni c a t  i ons. 

C o n t r a r y  t o  y o u r  s ta temen t  t h e  Department has n o t  s a i d  t h a t  a l l  communicat ions 
w i t h i n  a  depar tment  a r e  exc luded  f rom t h e  d e f i n i t i o n  o f  l o b b y i n g .  The 
Department has s t a t e d  t h a t  communicat ions between autonomous agenc ies ,  even 
agenc ies  i n  t h e  same depar tment ,  a r e  l o b b y i n g  if t h e  o t h e r  c r i t e r i a  o f  t h e  Act  
a r e  met. However, t h e  Department has conc luded  t h a t  communicat ions between 
c i v i l  s e r v i  ce empi oyees o f  an autonomous agency and t h e  pub l  i c  o f f i c i  a1 s  charged 
w i t h  a d m i n i s t e r i n g  t h e  agency a r e  n o t  l o b b y i n g .  

The p o s i t i o n  t h e  Department has taken  on i n t r a  agency communicat ions i s  con- 
s i s t e n t  w i t h  b o t h  t h e  l e t t e r  and s p i r i t  of t h e  Act .  S e c t i o n  6 ( 1 )  o f  t h e  Act  
d e f i n e s  t h e  t e r m  "person"  as f o l  l ows :  

"Sec. 6. (1) ' P e r s o n '  means a  bus iness ,  i n d i v i d u a l ,  
p r o p r i e t o r s h i p ,  f i r m ,  p a r t n e r s h i p ,  j o i n t  v e n t u r e ,  s y n d i c a t e ,  bus iness  
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t r u s t ,  1 abor organization, company, corporation, association, commit- 
t ee ,  or any other organization or group of persons acting jo in t ly ,  
including a s ta te  agency or a polit ical  subdivision of the state." 
(emphasis added) 

A s ta te  agency i s  clearly a person pursuant t o  section 6 ( 1 ) .  

If the Department concl uded that  intra  agency communications were lobbying i t  
would be contrary to th is  definit ion because a person would have to  regis ter  and 
report for 1 obbyi ng i tsel  f .  

To require registration and reporting under the Act by c iv i l  service employees 
w h o  communicate with the public o f f i c i a l s  who administer the employing agency 
would work t o  impede intra-agency communication. A pub1 i c  off ic ial  i s  en t i t led  
t o  expect frank and open communication from civi l  servants in the agency the 
of f ic ia l  administers. A reading of the Act which encompasses communications 
between employees and the i r  employers goes far beyond the Act's intent.  I t  pre- 
supposes that an executive agency i s  required t o  report expenditures made in the 
course of imp1 ementi ng s ta tu tes  which i t  i s  charged with admini s te r i  n g .  

3.  The formulation of the s t a t e  budget. 

The Department i s  currently formulating a comprehensi ve response to questions 
raised by the Governor's s t a f f  and various departments with respect to the for- 
mulation of the annual s t a t e  budget. Rather than dealing with your general 
questions in th i s  area the Department will soon be providing a detailed response 
with respect t o  the budgetary process. 

This response i s  informational only a n d  does not const i tute  a declaratory ruling 
as none was requested. 

Very truly yours, & 7 + 
Phil l ip  T .  Frangos 
~ i r e c t o r  
Office of Hearings and Legi sl ation 
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March 1, 1984 

Gregory K. Merryman 
Appeals and Research Lega l  S t a f f  
General  Mo to rs  B u i l d i n g  
3044 W. Grand B o u l e v a r d  
D e t r o i t ,  M I  48202 

Dear Mr. Merryman: 

T h i s  i s  i n  response t o  y o u r  r e q u e s t  f o r  a  d e c l a r a t o r y  r u l i n g  c o n c e r n i n g  a p p l i c a -  
b i l i t y  o f  t h e  l o b b y  a c t  ( t h e  " A c t " ) ,  1978 PA 472, t o  General  Mo to rs  C o r p o r a t i o n  
and i t s  employees. The s p e c i f i c  f a c t s  and q u e s t i o n s  you r a i s e  a r e  s e t  o u t  and 
answered be1 ow. 

S e c t i o n  3 o f  t h e  Ai  r Po l  1 u t i o n  Act ,  1965 PA 348, as amended, (MCL 335.13) p r o -  
v i d e s  f o r  t h e  c r e a t i o n  o f  an e l e v e n  member a i  r po l  l u t i o n  c o n t r o l  comniss ion .  
Two members o f  t h e  commission a r e  r e q u i r e d  t o  be " r e p r e s e n t a t i v e s  o f  i n d u s t r i a l  
management, 1 o f  whom s h a l l  be a r e g i s t e r e d  p r o f e s s i o n a l  e n g i n e e r  t r a i n e d  and 
e x p e r i e n c e d  i n  m a t t e r s  o f  a i  r p o l  1  u t i  on measurement and c o n t  ro1  . " 
One i n d u s t r y  r e p r e s e n t a t i v e  a p p o i n t e d  t o  t h e  M ich igan  A i r  P o l l u t i o n  C o n t r o l  
Cornmi s s i o n  (MAPCC) i s  an employee o f  General Motors .  As an a p p o i n t e d  member o f  
a s t a t e  l e v e l  boa rd  o r  commission, t h e  employee i s  an o f f i c i a l  i n  t h e  e x e c u t i v e  
b ranch  o f  s t a t e  government who can be l o b b i e d  under  t h e  Ac t .  General  Motors  
i t s e l f  i s  a  l o b b y i s t  as d e f i n e d  i n  s e c t i o n  5 ( 4 ) .  

Your f i r s t  q u e s t i o n  i s  ~ h e t h e r  General Motors  C o r p o r a t i o n  as a  l o b b y i s t  i s  
r e q u i r e d  t o  r e p o r t  t h e  employee 's  s a l a r y  and f r i n g e  b e n e f i t s  as f i n a n c i a l  t r a n -  
s a c t i o n s .  I n  t h e  a t t a c h e d  l e t t e r  t o  M r .  George F .  H i l l ,  d a t e d  F e ~ r u a r y  22,  
1984, t h e  Department i n d i c a t e d  t h a t  wages and expenses p a i d  t o  an ernployee who 
i s  a  p u b i i c  o f f i c i a l  a r e  f i n a n c i a l  t r a n s a c t i o n s  i n  t h e  o r d i n a r y  course  o f  S u s i -  
ness. As sucn, s a l a r y  and f r i n g e  b e n e f i t s  p a i d  t o  6 General  Mo to rs  employee who 
i s  an o f f i c i a l  a r e  exempt from d i s c l o s u r e  under s e c t i o n  8 ( 1 ) ( c )  o f  t h e  Ac t  (MCL 
4,418),  p r o v i d e d  t h e  employee's s a l a r y  and b e n e f i t s  do n o t  exceed t h e  con- 
s i d e r a t i  on r e c e i  vea by t h e  company. 
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Your remaining questicns concern communications between the employee/official 
and h i  s co-workers. Ssnci f i ca l  l y ,  you s t a t e :  

"By design of '.ZCLC, S336.13, tne  employe's job involves matters 
re la t ing  t o  a i r  pol iu t ion control .  I n  the course of f u l f i l l i n g  his  
emol oyment responsibil i t i e s ,  the em~l  oye may discuss a i r  pol 1 ution 
control matters w i t h  other General Motors emol oyes. Would such 
discussion cons t i t u t e  lobbying i f  they were re1 ated to i ssues  tha t  may 
be of concern to  the MAPCC, b u t  did not cover speci f ic  proposals 
pending before the MAPCC? Would such discussions cons t i tu te  lobbying 
i f  they were par t  of an attempt to  develop the position of General 
Motors on issues pending before the MAPCC?" 

"Lobbying" i s  defined in section 5(2) of the Act as "c~mmunicat ' in~ d i rec t ly  with 
an o f f i c i a l  in the executive branch of s t a t e  government . . . f o r  the purpose of 
influencing legi  sl a t i ve  or adminis t ra t ive  action." 

Definit ions of " admi ni s t r a t i  ve act ion" and "1 egi s l  a t i  ve action" are  found in 
sect ions  2 ( l )  ( M C L  4 .412)  and 5(1)  , respect ively .  These sections s t a t e ,  in 
re1 evant pe r t :  

"Sec. 2 .  (1)  ' ~ d r n i n i s t r a t i v e  ac t ion '  means the proposal , dra f t ing ,  
development, considera t ion,  amendment, enactment, or  defeat  of a non- 
minis ter ia l  act ion or ru le  by an executive agency or an o f f i c i a l  in the 
executive branch of s t a t e  government ." 

" Sec. 5. (1)  'Legi si a t i ve  act ion '  means introduction,  sponsorship, 
support,  opposit ion,  considerat ion,  debate,  vote ,  passage, defeat ,  
approval, veto,  delay,  o r  an o f f i c i a l  action by an o f f i c i a l  in the 
executive branch or an o f f i c i a l  in the l e g i s l a t i v e  branch on a  b i l l ,  
resolut ion,  amendment, nomination, appointment, r epor t ,  o r  any matter 
pending or proposed i n  a  l e g i s l a t i v e  committee or e i the r  house of the 
1egi sl ature."  

In your f i r s t  hypothet ica l ,  the employee who i s  a  publ i c  o f f i c i a l  comunicates 
with other General Motors empl oyees about ai r  pol 1  ution control matters which 
bear no re1 at ionship to  issues pending before the M A P C C .  Your question, 
rephrased, i s  whether General Motors employees w h o  communicate with the 
empl oyeel off i  ci  a1 i n  these ci rcumstances are engaged i n  1 obbyi n g  . 
Di sc 
i nfl 
publ 

ussions among co-workers are  lobbying i f  they are f o r  the purpose of 
uencing administrat ive or l e g i s l a t i v e  action the employee may take as a  
i c  o f f i c i a l .  However, where there i s  n o  relevant  issue before the MAPCC, 

the only admi n i  s t r a t i  ve or l egi sl a ~ i  ve action possible i s  the proposal , draf t ing 
or devel opment of a  nonmini s t e r i a l  action or r u l e ,  o r  the support of or opposi- 
t ion t o  a  matter pendins or proposed in the l eg i s l a t u r e .  Therefore, General 
Motors e~npl oyees who coarnunicate w i t h  the empl oyeeloffi  cia1 are lobbying only i f  
the communication i s  for  the d i r ec t  and express purpose of developing or in t ro-  
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ducing an issue for the MAPCC's consideration or encouraging the 
empl oyeeloff ic ia l  t o  support or oppose a l eg i s l a t i ve  matter. 

Your second hypothetical re1 a t e s  to the empl oyeelofficial  ' s invol vement in "an 
attempt t o  develop the position of General Motors" on matters current ly  before 
the M A P C C .  If General Motors has not decided t o  lobby on an issue ,  com- 
municating w i t h  the employeelofficial for  the purpose of ass i s t ing  the company 
in deciding whether t o  lobby i s  n o t  lobbying. However, i f  General Motors has 
decided to lobby for  or against  a  matter ,  discussions which include the 
employee/official are  lobbying and must be reported by the company. 

This in terpre ta t ion should n o t  be construed as af fect ing con f l i c t  of i n t e r e s t  
issues or other matters regulated by the S ta te  Board of Ethics. 

General Motors Corporation also employs individuals who serve on the governing 
boards of Oak1 and University and Michigan Techno1 ogical University. You ask 
whether these employees are  publ i c  o f f i c ia l  s  and whether they are engaged in 
lobbying when they attend and par t i c ipa te  in Board of Trustee meetings. (The 
response in part  I concerning f inancial  t ransactions i s  applicable here and wil l  
n o t  be repeated.) 

Section 6(2) of the Act (MCL 4.416) s t a t e s  that  a  "publ i c  o f f i c i a l "  i s  an o f f i -  
c ia l  in the executive or l eg i s l a t i ve  branch of s t a t e  government. Pursuant to  
section 5(9) , "o f f i c i a l  in the executive branch" includes a member of any s t a t e  
board or commission. Art ic le  5 ,  §2 of the Constitution of 1963 indicates  the 
governing bodies of i n s t i t u t i ons  of higher education are agencies within the 
executive branch. Thus, a  college or university board of control i s  a  s t a t e  
board within the executive branch, and members of the board are public o f f i c i a l s  
fo r  purposes of the Act. 

With respect t o  your second question, ru le  2 5 ( 2 ) ,  1981 AACS R4.425, provides: 

"Rule 25. ( 2 )  A n  appointed member of a s t a t e  level board or com- 
mission i s  not a lobbyist agent merely because of membership on the 
board or commission. A n  appointed member of the board or commission 
i s  a  lobbyist  agent if  the member engages i n  lobbying and his or her 
compensation or reimbursement for lobbying exceeds the amount 
prescribed in section 5 of the act ."  

This rule implies t ha t  communications between board members are not subject t o  
the Act. However, i f  an appointed member of a s t a t e  board i s  compensated or 
reimbursed by e i t he r  the board or a n  employer for lobbying other public o f f i -  
cial  s ,  the Inember may become a lobbyist  agent as provided i n  section 5 ( 5 )  o f  the 
Act, and the person compensating the board member must report the payment as an 
expendi ture  for 1 obbyi n g .  
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P, General  Mo to rs  ernpl oyee i s  a  1i;ernber o f  t h e  G o v e r n o r ' s  E x e c u t i v e  Corps who has 
Seen a s s i g n e d  f u l  1 t i rne t o  t h e  aepart rnent  o f  Cornrnerce. You ask whether  t n i s  
employee i s  a  p u b l i c  o f f i c i a l  and whe the r  t h e  employee i s  a  l o b b y i s t  agent  f o r  
t h e  company i f  t n e  employee a t t e m p t s  t o  i n f l u e n c e  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  
a c t i o n  on b e h a l f  o f  t h e  S t a t e ,  

Pu rsuan t  t o  s e c t i o n  5(9) o f  t h e  ACE,  " o f f i c i a l  i n  t h e  e x e c u t i v e  b ranch"  i n c l u d e s  
an u n c l a s s i f i e d ,  p o l  i c y m a k i n g  employee b u t  n o t  "a pe rson  s e r v i n g  i n  a c l e r i c a l ,  
n o n ~ o l i c y m a k i n g ,  o r  n o n a d m i n i s t r a t i v e  c a p a c i t y . "  The Department  o f  Commerce has 
p r o v i d e d  t h e  S e c r e t a r y  o f  S t a t e  w i t h  t h e  names o f  i t s  p o l i c y m a k i n g  employees, 
~ h i c h  a r e  i n c l u d e d  i n  t h e  l i s t  o f  p u b l i c  o f f i c i a l s  c o m p i l e d  by t h e  Department  o f  
S t a t e .  I f  General  M o t o r s '  employee 's  name i s  n o t  on t h e  l i s t ,  i t  i s  presumed 
t h e  employee i s  n o t  a  p u b l i c  o f f i c i a l  because t h e  Department  o f  Comnerce has 
de te rm i  ned t h e  ernployee s e r v e s  i n  a  c l e r i c a l ,  nonpol  i c y m a k i n g  o r  nonad- 
m i n i s t r a t i v e  c a p a c i t y .  Conve rse l y ,  if t h e  emp loyee ' s  name appears on t h e  l i s t ,  
t h e  employee i s  c o n s i d e r e d  a  p o l i c y m a k e r  by t h e  Department  o f  Commerce and 
t h e r e f o r e  a  p u b l i c  o f f i c i a l  f o r  purposes of t h e  Ac t .  

Your second q u e s t i o n  i s  dne the r  t h e  employee, who i s  p a i d  by Genera l  Mo to rs ,  i s  
a  l o b b y i s t  agent  f o r  t h e  company i f  t h e  ernployee l o b b i e s  on ~ e h a l f  o f  t h e  S t a t e .  
A c c o r d i n g  t o  s e c t i o n  5(5) o f  t h e  A c t ,  a  l o b b y i s t  agent  i s  a pe rson  who i s  com- 
pensate@ o r  re imbursed  f o r  l o b b y i n g .  Members o f  t h e  E x e c u t i v e  Corps a r e  n o t  
p a i a  by t h e i r  p r i v a t e  s e c t o r  employers  t o  l o b b y  b u t  t o  a s s i s t  t h e  S t a t e .  
Consequen t l y ,  i f  y o u r  employee l o b b i e s  on b e h a l f  o f  t h e  Department  o f  Commerce 
o r  t h e  S t a t e  o f  M i c h i g a n ,  t h e  employee i s  n o t  a  l o b b y i s t  agent  f o r  General  
Mo to rs  C o r p o r a t i  on. 

IV. 

Your f i n a l  q u e s t i o n s  conce rn  General M o t o r s  e:nployees who se rve  on t h e  
G o v e r n o r ' s  Commi s s i o n  on Jobs and Economi c  Development and t h a t  Commissi o n ' s  
High Techno logy  Task Force .  Again,  you ask wnether  t h e s e  enp loyees a r e  p u b l i c  
o f f i c i a l s  and whether  t h e y  a r e  engaged i n  l o b b y i n g  when t 9 e y  f u l f i l  1 t h e i r  
Comrni s s i o n  d u t i e s .  

The Commission on Jobs and Economic Development i s  a  group c r e a t e d  t o  a d v i s e  t h e  
Governor o f  p roposed a c t i o n s  and s t r a t e g i e s  r e l a t i n g  10 t n e  economy. I t  i s  n o t  
ernpowereo t o  t a k e  adni  n i s t r a t i v e  a c t i o n  as t h a t  t e r m  i s  used i n  t h e  Ac t .  

I n  s. l e t t e r  t o  Sena to r  John M. Eng l -e r ,  d a t e d  March 1, 198&, t h e  Department  i n d i -  
c a t e a  t h a t  comrni s s i  ons h a v i  ng o n l y  a d v i s o r y  a u t h o r i t y  a r e  nonpol i cy rnak ing  o r  
n o n a a a i n i s t r a t i v e  i n  n a t u r e .  T h e r e f o r e ,  members o f  a d v i s o r y  groups a re  n o t  
pub1 i c  o f f i c i a l s  oecause they  do n o t  serve  i n  po l  i cymakinc c a p a c i t i e s .  

Advi so ry  cornrni s s i o n  rnemhers a re  s i r n i l  a r  t o  o t h e r  i n d i v i d u a l s  employed i n  the 
G o v e r n o r ' s  o f f i c e .  That  i s ,  b o t h  a re  expecEea t o  p r o v i d e  i n f o r m a t i o n  and d d v i c e  
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t o  the Governor and pub1 i c  o f f i c i a l s  within the Executive Office who are respon- 
s i b l e  fo r  making p o l i c y .  The Department has in terpre ted  the A c t  as excluding 
communications between employees a n d  the public o f f i c i a l s  fo r  whom they work. 
As such, memoers of an advisory commission are  not lobbying when they f u l f i l  1 
the i  r  dut ies  as commi s s i  oners.  

This response i s  a declaratory ru l ing  re l a t ing  to the s p e c i f i c  f a c t s  and 
quest ions you have rai  sed. 

V e r y A u l y  yours,  

A2z-4~ Richard H .  Austin k 
Secretary of S t a t e  
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March 8, 1984 

M r .  John M. La  Rose, Chairman 
M i c h i g a n  Townships A s s o c i a t i o n  
3121 W .  Saginaw S t r e e t  
L a n s i n g ,  M i c h i g a n  48917 

Dear  Mr .  L a  Rose: 

T h i s  i s  i n  response t o  y o u r  two i n q u i r i e s  c o n c e r n i n g  t h e  a p p l i c a b i l i t y  o f  t h e  
l o b b y  a c t  ; t h e  "Ac t " )  , 1378 PA 472, t o  t h e  M i c h i g a n  Townships A s s o c i a t i o n .  

I n  y o u r  January  10, 1984, l e t t e r  you  ask :  

) 
" I n  wha t  i n s t a n c e s  would an e l e c t e d  o r  a p p o i n t e d  townsh ip  o f f i c i a l  o r  
employee f a i l  t o  be exempt f r o m  t h e  Lobby R e g i s t r a t i o n  A c t ? "  

A t t a c h e d  y o u  w i l l  f i n d  a l e t t e r  d a t e d  January  13, 1984, t o  Mr. Don M. Schmidt ,  
w h i c h  answers s i m i l a r  concerns  r e l a t i n g  t o  c i t y  o f f i c i a l s .  Under t h e  A c t  t h e r e  
i s  no d i f f e r e n c e  between c i t y  and townsh ip  o f f i c i a l s  and employees. A l s o  r e l e -  
v a n t  t o  y o u r  q u e s t i o n  i s  t h e  a t t a c h e d  l e t t e r  t o  tlannes Meyer, J r . ,  d a t e d  
F e b r u a r y  3, 1904. I n  summary, t h e s e  l e t t e r s  i n d i c a t e  e l e c t e d  townsh ip  o f f i c i a l  s  
( a c t i n g  i n  t h e  c o u r s e  o f  t h e i r  o f f i c e s  and n o t  compensated o t h e r  than as o f f i -  
c i a l s )  a r e  exempt f r o m  t h e  A c t  as a r e  a p p o i n t e d  o f f i c i a l s  who serve i n  autono- 
mous, p o l  i cymak ing  p o s i t i o n s .  

E l e c t e d  townsh ip  o f f i c i a l s  a r e  n o t  exempt when a c t i n g  o u t s i d e  t h e  scope o f  t h e i r  
o f f i c e s  o r  when colapensated beyond t h e  compensat ion  p r o v f d e d  by l a w  f o r  t h e i r  
o f f i c e s .  A p p o i n t e d  townsh ip  o f f i c i a l s  a r e  exempt o n l y  i f  they  se rve  i n  autono- 
mous, p o l i c y m a k i n g  c a p a c i t i e s  and n o t  under t h e  d i r e c t i o n  o r  c o n t r o l  o f  t h e  
e l  e c t e d  townsh ip  board .  I 

I n  y o u r  December 22, 1983, l e t t e r  you s t a t e :  
I* 

"We would  1 i k e  an o p i n i o n  on whether t h e  M i c h i g a n  Counc f l  on 
I n t e r g o v e r n m e n t a l  Re1 a t i o n s  must  r e g i s t e r  as a l o b b y i s t .  A1 though we 
communicate w i t h  pub1 i c  o f f i c i a l  s, t h e  cornniunication i s  f i n a n c e d  by. 
t h e  f o u r  a s s o c i a t i o n s  which be long  t o  MCIR ( M i c h i g a n  Townships 
A s s o c i a t i o n ,  M i c h i g a n  M u n i c i p a l  League, M i c h i g a n  A s s o c i a t i o n  o f  
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Count ies ,  and Mich igan  Assoc ia t i on  o f  Regions) . M C I R  w r i t e s  t o  
1  e g i s l a t o r s  and o the r  pub1 i c  o f f i c i a l  s  and conducts an annual l e g i s l  a- 
t i v e  r ecep t i on ,  b u t  i t  has no a u t h o r i t y  t o  expend funds f o r  l obby ing  
purposes .It 

L i k e  any o t h e r  person, M C I R  must r e g i s t e r  as a  l o b b y i s t  i f  i t  expends more than 
$1,000.00 f o r  l o b b y i n g  i n  a  twelve month p e r i o d  o r  more than  $250.00 f o r  
l o b b y i n g  a  s i n g l e  p u b l i c  o f f i c i a l  i n  a  twe lve  month pe r i od .  Expendi tures made 
w r i t i n g  t o  L e g i s l a t o r s  and o t h e r  p u b l i c  o f f i c i a l s  f o r  t he  purpose o f  i n f l u e n c i n g  
1 e g i  s l  a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n  are counted toward these thresh01 ds. 

An annual l e g i s l a t i v e  r e c e p t i o n  was d iscussed i n  a  d e c l a r a t o r y  r u l i n g  issued t o  
M r .  S. Don P o t t e r  on February  7 ,  1984. A copy i s  a t tached.  Whi le  you d i d  n o t  
g i v e  any f a c t s  r ega rd i ng  I 4 C l ~ ' s  r ecep t i on ,  t h i  s  dec l  a r a t o r y  r u l  i n g  should pro-  
v i d e  some guidance f o r  you. 

T h i s  response i s  i n f o r m a t i o n a l  on ly  and does n o t  c o n s t i t u t e  a  d e c l a r a t o r y  
r u l  i ng. 

Very t r u l y  yours ,  

7 +  
v 

\ P h i l l i p  T. Frangos 
1 D i  r e c t o r  

Off i c e  o f  Hear ings  and L e g i s l a t i o n  

Enc . 
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RICHARD ti. AUSTIN  SECRETARY OF STATE 

STATE TREASURY BUILDING 

L A N S I N G  

M I C H I G A N  4 8 9 1 8  

March 16, 1984 

M r .  Char1 es Nida 
Honigman, M i l l e r ,  Schwartz & Cohn 
2290 F i r s t  Na t i ona l  B u i l d i n g  
D e t r o i t ,  M ich igan  48226 

Dear M r .  Nida: 

T h i s  i s  i n  response t o  y o u r  r eques t  f o r  a  d e c l a r a t o r y  r u l  i n g  concern ing  the 
appl  i c a t i o r l  o f  t h e  l obby  a c t  ( t h e  " A c t " ) ,  1978 PA 472, t o  t he  M ich igan  
Thanksg iv ing  Parade Foundat ion ( t h e  "Founda t ion" ) .  

The Founda t ion  i s  a  M ich igan  n o n - p r o f i t  c o r p o r a t i o n  which has been determined t o  
be a  c h a r i t a b l e  o r g a n i z a t i o n  by t h e  I n t e r n a l  Revenue Se rv i ce  and has a l so  been 
1  i censed  t o  so l  i c i  t c h a r i  tab1 e  c o n t r i b u t i o n s  by t h e  M ich igan  A t t o r n e y  General . 
You i n d i c a t e  t h a t  " t h e  purpose o f  t h e  Foundat ion,  i n  genera l ,  i s  t o  sponsor, 
c o o r d i n a t e  and produce a  Thanksg iv ing  Day Parade f o r  t he  b e n e f i t  o f  the  r e s i -  
den ts  o f  t h e  S t a t e  o f  M ich igan"  and t h a t  t h e  Board o f  D i r e c t o r s  i s  composed o f  
"community 1 eaders,  i n c l  ud ing  a  number o f  pub1 i c  o f f i c i a l  s." F u r t h e r ,  you s t a t e  
t h a t  t h e  Founda t ion  has s o l i c i t e d  and rece i ved  c o n t r i b u t i o n s  f rom the  general  
p u b l i c  i n  t h e  form o f  cash, goods and se rv i ces  and t h a t  "many o f  those c o n t r i b u -  
t i o n s  were made by bus inesses and i n d i v i d u a l s  who would have been l o b b y i s t s  o r  
l o b b y i s t s  agents  had t he  A c t  then been app l i cab le . "  I t i s  y o u r  p o s i t i o n  t h a t  
l o b b y i s t s  and l o b b y i s t  agents who make such c o n t r i b u t i o n s  shou ld  n o t  be r e q u i r e d  
t o  r e p o r t  such c o n t r i b u t i o n s  as f i n a n c i a l  t r a n s a c t i o n s  under s e c t i o n  8(  1 )  ( c )  o f  
t h e  A c t  (MCL 4.418). 

Pursuan t  t o  s e c t i o n  8 ( 1 )  o f  t h e  Ac t  (MCL 4.418), a  l o b b y i s t  i s  r e q u i r e d  t o  f i l e  
r e p o r t s  each January 3 1  and August 31. I n  a d d i t i o n  t o  o t h e r  i n f o r m a t i o n  
r e q u i r e d  by t h i s  sec t i on ,  each r e p o r t  must i n c l u d e  t he  f o l l o w i n g :  

"Sec. 8. ( l ) ( c )  An account o f  every  f i n a n c i a l  t r a n s a c t i o n  d u r i n g  the  
immed ia te ly  p reced ing  r e p o r t i n g  p e r i o d  between t he  l o b b y i s t  o r  1 ob- 
b y i s t  agent,  o r  a  person a c t i n g  on b e h a l f  of the  l o b b y i s t  o r  l o b b y i s t .  
agent ,  and a  p u b l i c  o f f i c i a l  o r  a  member of the  p u b l i c  o f f i c i a l ' s  
immediate f a m i l y ,  o r  a bus iness w i t h  which t h e  i n d i v i d u a l  i s  asso- 
c i a t e d  i n  which goods o r  se r v i ces  hav ing va lue o f  a t  l e a s t  $500.00 are 
i nvo l ved .  The account s h a l l  i n c l u d e  the  date and n a t u r e  o f  the  t r an -  
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sac t i on ,  t he  p a r t i e s  t o  the  t r a n s a c t i o n ,  and the  amount i n v o l v e d  i n  
t h e  t r a n s a c t i o n .  T h i s  s u b d i v i s i o n  s h a l l  n o t  app ly  t o  a  f i n a n c i a l  - 
t r a n s a c t i o n  i n  the  o r d i n a r y  course  of the  bus iness o f  t h e  l o b b y i s t ,  i f  
t h e  p r imary  bus iness  o f  t he  l o b b y i s t  i s  o t h e r  than l obby ing ,  and i f  
c o n s i d e r a t i o n  o f  equal o r  g r e a t e r  va lue  i s  r e c e i v e d  by t h e  l o b b y i s t .  
Th i s  s u b d i v i s i o n  s h a l l  n o t  app ly  t o  a  t r a n s a c t i o n  under taken i n  t h e  
o r d i n a r y  course o f  t h e  l o b b y i s t ' s  business, i n  which f a i r  market  va lue  
i s  g i ven  o r  r e c e i v e d  f o r  a  b e n e f i t  con fe r red . "  

The e n t i r e  focus o f  the  A c t  aims a t  d i s c l o s i n g  r e l a t i o n s h i p s ,  f i n a n c i a l  and 
o therw ise ,  between l o b b y i s t s  o r  l o b b y i s t  agents and p u b l i c  o f f i c i a l s .  Funds 
s o l i c i t e d  do n o t  go t o  t he  D i r e c t o r s  i n d i v i d u a l l y ,  and checks f o r  c o n t r i b u t i o n s  
a r e  n o t  made ou t  t o  any D i r e c t o r  p e r s o n a l l y  b u t  t o  the  Foundat ion.  It the re fo re  
seems c l e a r  t h a t ,  i n  the  c i rcumstances you re1 a t e ,  t h e r e  i s  no " f i n a n c i a l  t r an -  
s a c t i o n  . . . between t h e  l o b b y i s t  o r  l o b b y i s t  agent  . . . and p u b l i c  o f f i c i a l "  
which m i g h t  be repo r t ed .  Any f i n a n c i a l  t r a n s a c t i o n  would be between the  lob -  
b y i s t  and t h e  Foundat ion,  and t h e  r o l e  of the p u b l i c  o f f i c i a l  i s  s imply  as an 
i n t e r m e d i a r y  who r e c e i v e s  no ga in  o r  p r o f i t  by t h e  donat ion.  

Th i s  response i s  a  d e c l a r a t o r y  r u l i n g  r e l a t i n g  t o  the f a c t s  and ques t ions  you 
have presented.  

Very - t r u l y  yours ,  

44~ 
Richa rd  H. A u s t i n  

4-7 

Secre ta ry  o f  S t a t e  
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Ms. Sharon L. Ke l  l o g g  
Cha i rperson  
Mich igan  I n fo rma t i on  and Research Serv ice ,  I n c .  
410 Mich igan  N a t i o n a l  Tower 
P.O. Box 1087 
Lans ing ,  M ich igan  48901 

Dear Ms. Kel  1  ogg : 

T h i s  i s  i n  response t o  you r  r eques t  f o r  a  d e c l a r a t o r y  r u l i n g  concern ing  t h e  
a p p l i c a b i l i t y  o f  t h e  lobby  a c t  ( t h e  " A c t " ) ,  1978 PA 472, t o  M ich igan  I n f o r m a t i o n  
and Research Se rv i ce ,  I n c .  ("MIRS"). The s p e c i f i c  f ac t s  and ques t i ons  you 
r a i s e  a r e  s e t  o u t  and answered below. 

You i n d i c a t e  MIRS c o l l e c t s ,  rev iews ,  indexes,  and summarizes a l l  pending and 
proposed a c t i o n  i n  t h e  M ich igan  L e g i s l a t u r e  f o r  t he  purpose o f  p r o v i d i n g  
l e g i s l a t i v e  i n f o r m a t i o n  t o  i t s  subsc r i be r s  and c l i e n t s .  MIRS p u b l i s h e s  the  MIRS 
L e g i s l a t i v e  Repor t  on a  d a i l y  b a s i s  and makes a v a i l  a b l e  t o  i t s  subsc r i be r s  
c o p i e s  o f  b i l l  s, j o u r n a l  s, ana lyses,  and publ  i c  ac ts .  MIRS p r o v i d e s  a  compl i- 
mentary copy o f  each i s sue  of  MIRS L e g i s l a t i v e  Report  t o  each L e g i s l a t o r .  MIRS 
o c c a s i o n a l l y  purchases food and beverage t o r  publ i c  o f f i c i a l  s  " i n  t he  course o f  
a c q u i r i n g  i n f o r m a t i o n  f o r  d i ssem ina t i on  t o  i t s  subscr ibe rs . "  

I n  a d d i t i o n ,  you  i n d i c a t e  MIRS conducts  research  p r o j e c t s  i n v o l v i n g  l e g i s l a t i v e  
m a t t e r s  on a  c o n t r a c t u a l  bas is .  These p r o j e c t s  a re  prepared f o r  c l i e n t s  and 
MIRS has no knowledge o f  whether the  p roduc t  del i v e r e d  t o  t he  c l  i e n t  w i l l  be 
used t o  i n f l u e n c e  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  a c t i o n .  

"I. Are MIRS o f f i c e r s  and s t a f f  members cons idered  work ing  members o f  
t h e  press,  as desc r i bed  i n  Sec t i on  5 ( 7 ) ( a ) ,  w h i l e  engaged i n  
c o l l  e c t i n g  and d i ssem ina t i ng  news o f  l e g i s l a t i v e  a c t i v i t i e s  t o  the  
MIRS s u b s c r i b e r s  i n  the  o r d i n a r y  course o f  bus iness?"  

The Cou r t  o f  Appeals s t a t e d  i n  P l e t z  v  Secre ta ry  o f  S ta te ,  125 Mich App 335 
(1983) :  
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"Wh i le  t h e  term 'wo rk i ng  member' i s  a  r a t h e r  new express ion ,  i t  seems 
c l e a r  t h a t  t he  L e g i s l a t u r e  in tended t o  exempt t he  news media w h i l e  ' 

d i s s e m i n a t i n g  news o r  e d i t o r i a l  comment t o  t h e  genera l  p u b l i c  i n  t h e  
o r d i n a r y  course  o f  bus iness. "  125 Mich App 335, 362 

MIRS employees a re  c l e a r l y  work ing members o f  t h e  p ress  and MIRS i s  a  pub1 i s h e r .  

"2. I s  MIRS a  l o b b y i s t  o r  l o b b y i s t  agent  as those terms a r e  d e f i n e d  
i n  S e c t i o n  5  o f  the  Ac t? "  

Sec t i on  5 ( 7 ) ( a )  o f  t he  A c t  (MCL 4.415) exp ress l y  s t a t e s :  " L o b b y i s t  o r  l o b b y i s t  
agen t  does n o t  i n c l u d e  a  publ  i s h e r ,  owner, o r  wo rk i ng  member o f  t h e  press,  
r a d i o ,  o r  t e l e v i s i o n  w h i l e  d i ssem ina t i ng  news o r  e d i t o r i a l  comment t o  t h e  
genera l  pub l  i c  i n  t h e  o r d i n a r y  course o f  bus iness. "  (emphasis added) To t he  
e x t e n t  MIRS i s  d i ssem ina t i ng  news o r  e d i t o r i a l  comment i t  i s  n o t  a  l o b b y i s t  o r  
l o b b y i s t  agent.  I n  a d d i t i o n ,  t h e  Cou r t  i n  P l e t z  s t a t e d :  

"We be1 i e v e  t h a t  t he  L e g i s l a t u r e  in tended  communicat ions w i t h  publ  i c  
o f f i c i a l  s  f o r  purposes of g a t h e r i n g  and d i s s e m i n a t i n g  news be o u t s i d e  
t h e  a c t ' s  coverage. 

The p ress  exemption p r o p e r l y  excludes t he  a c t s  o f  t a l k i n g  and w r i t i n g  
t o  publ  i c  o f f i c i a l s  f o r  purposes o f  g a t h e r i n g  news and i n f o r m a t i o n  f o r  
d i ssem ina t i on .  Such communications fa1  1 o u t s i d e  t h e  pu rv i ew  o f  t h e  
s t a t u t e ,  s i n c e  they a r e  n o t  made t o  i n f l u e n c e  a d m i n i s t r a t i v e  o r  
l e g i s l a t i v e  ac t ion . "  125 N i c h  App 335, 361-362 

Therefore,  MIRS i s  n o t  a  l o b b y i s t  o r  l o b b y i s t  agen t  as a  r e s u l t  o f  i t s  d i r e c t  
communications with p u b l i c  o f f i c i a l s  when t he  purpose o f  t h e  communication i s  t o  
ga ther  i n f o r m a t i o n .  

I n  a d d i t i o n  t o  t he  f a c t s  you p rov i ded  which a re  summarized above, you  i n d i c a t e d  
t he  f o l  1  owing : 

" I n  t h e  course o f  a c q u i r i n g  i n f o r m a t i o n  f o r  d i s s e m i n a t i o n  t o  subsc r i -  
be r s ,  MIRS may communicate d i r e c t l y  w i t h  o f f i c i a l s  i n  t h e  l e g i s l a t i v e  
b ranch  o f  s t a t e  government and a t tempt  t o  i n f l u e n c e  o f f i c i a l s  i n  t h e  
e x e c u t i v e  branch o f  s t a t e  government w i t h  r e s p e c t  t o  ( a )  access t o  
i n f o r m a t i o n  o r  neHs and ( b )  equal t rea tment  o f  MIRS s t a f f  as compared 
w i t h  o t h e r  work ing members o f  the press.  

M I R S  does n o t  now, and does n o t  contemplate,  communicat ing d i r e c t l y  
w i t h  publ  i c  o f f i c i a l  s  f o r  the  purpose o f  i n f l  uenc ing l e g i s l a t i v e  o r  
a d m i n i s t r a t i v e  a c t i o n  on b e h a l f  o f  i t s e l f  o r  i t s  c l i e n t s  o r  subsc r i -  
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b e r s  except  i n s o f a r  as t h e  communications a re  d i r e c t l y  r e l a t e d  to the 
a c t i v i t i e s  o f  MIRS i n  c o l l e c t i n g  news and i n f o r m a t i o n  f o r  dissemina- . 
t i o n  t o  i t s  subsc r i be r s  i n  t he  o r d i n a r y  course  o f  bus iness. "  

To t h e  e x t e n t  MIRS communicates d i r e c t l y  w i t h  o f f i c i a l  s  i n  t he  execu t i ve  and 
1  e g i  s l  a t i v e  branches f o r  t he  purpose o f  i n f l  uenc ing  l e g i s l a t i v e  o r  execu t i ve  
a c t i o n  ( a s  opposed t o  g a t h e r i n g  i n f o r m a t i o n ) ,  MIRS i s  l obby ing .  However, 
seek ing  equal access t o  l e g i s l a t i v e  press f a c i l  i t i e s  would n o t  be a  l obby ing  
a c t i v i t y  because t h a t  i s  so i n t i m a t e l y  i n t e r t w i n e d  w i t h  MIRS's e f f o r t s  t o  ga ther  
and d issemina te  news t h a t  i t  f a l l s  w i t h i n  t he  p ress  excep t i on .  Should MIRS 
spend 51,000 communicating d i r e c t l y  w i t h  p u b l i c  o f f i c i a l s  f o r  the  purpose o f  
i n f l u e n c i n g  a d m i n i s t r a t i v e  o r  l e g i s l a t i v e  a c t i o n ,  MIRS would become a  l o b b y i s t  
and would be r e q u i r e d  t o  be r e g i s t e r e d .  MIRS would a1 so become. a  l o b b y i s t  i f  i t  
meets t he  $250 t h r e s h o l d  f o r  l o b b y i n g  a  s i n g l e  pub1 i c  o f f i c i a l .  

" 3 .  Are t he  c o s t s  of a  s u b s c r i p t i o n  t o  M I R S ,  wh ich may exceed $1,000 
p e r  yea r ,  coun ted  i n  de te rm in i ng  whether a  person meets t h e  s t a t u t o r y  
t h r e s h o l d  o f  l o b b y i s t  o r  l o b b y i s t  agen t  as p r o v i d e d  i n  Sec t i on  5  o f  
t h e  Act?'" 

S e c t i o n  5 ( 4 )  i n , d i ca tes  a l o b b y i s t  i s  a  person whose "expend i t u res  f o r  lobby ing"  
exceed a  c e r t a i n  t h resho ld .  L o b b y i s t  agen t  i s  d e f i n e d  i n  s e c t i o n  5 ( 5 )  as a  per-  
son who " r e c e i v e s  compensation o r  reimbursement o f  a c t u a l  expenses . . . f o r  
l o b b y i n g  " i n  excess of $250 i n  a  12 month pe r i od .  " Expend i tu res  f o r  l obby ing "  i s  
de f i ned  i n  r u l e  l ( d )  (1981 AACS R4.411) t o  i n c l u d e :  

" ( i v )  An expend i t u re  f o r  p r o v i d i n g  o r  u s i n g  i n f o r m a t i o n ,  s t a t i s t i c s ,  
s t u d i e s ,  o r  analyses i n  communicating d i r e c t l y  w i t h  an o f f i c i a l  t h a t  
would  n o t  have been i n c u r r e d  b u t  f o r  t h e  a c t i v i t y  o f  communicating 
d i  r e c t l y . "  

I f  t h e  i n f o r m a t i o n  con ta ined  i n  t he  M I R S  L e g i s l a t i v e  Repo r t  would n o t  have been 
purchased b u t  f o r  t he  d i r e c t  communication, t h e  c o s t  o f  s u b s c r i p t i o n  would be 
counted toward t h e  s t a t u t o r y  t h resho lds .  It i s  u n l i k e l y  t h e  purchase o f  a  
s u b s c r i p t i o n  t o  M I R S  L e g i s l a t i v e  Repor t  would meet t h e  " b u t  f o r "  t e s t  as most 
s u b s c r i b e r s  would purchase t he  Repor t  f o r  a c t i v i t i e s  n o t  covered by t h e  Act ,  
such as b e i n g  in fo rmed about whZT 'FE L e g i s l a t u r e  i s  do ing  o r  g a i n i n g  i n f o r -  
ma t i on  which w i l l  he l p  t h e  subsc r i be r  dec ide whether t o  lobby.  

However, t h e  c o n t r a c t u a l  work which M I R S  per fo rms may meet t h i s  t e s t .  For  
example, where a  l o b b y i s t  o r  l o b b y i s t  agent  d e s i r e s  t o  suppo r t  a  p i ece  of 
l e g i s l a t i o n  and c o n t r a c t s  w i t h  MIRS f o r  t h e  purpose o f  c o m p i l i n g  i n f o rma t i on  t o  
be used t o  b o l s t e r  i t s  p o s i t i o n ,  t h e  c o s t  o f  the  MIRS c o n t r a c t  i s  an expend i tu re  
f o r  l o b b y i n g  which must be i n c l u d e d  i n  a  r e p o r t  f i l e d  by t h e  l o b b y i s t  o r  l ob -  
b y i  s t  agent  o r  counted toward t h e  thresh01 d  o f  a  person who i s  n o t  y e t  a lob -  
b y i s t  o r  l o b b y i s t  agent. O f  course,  MIRS does n o t  become a  l o b b y i s t  because i t  
p rov i des  t h i s  i n f o rma t i on ;  i f  M I R S  i s  a1 ready a l o b b y i s t ,  t h e  amount rece ived 
f o r  such a  r e p o r t  would n o t  be r e p o r t e d  by M I R S .  
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"4 .  I s  a  l o b b y i s t  o r  l o b b y i s t  agent who subscr ibes  t o  M I R S  r e q u i r e d  
t o  r e p o r t  t he  c o s t  o f  t he  s u b s c r i p t i o n  i n  the l o b b y i s t ' s  o r  l o b b y i s t .  
agen t '  s  t w i c e  y e a r l y  r e p o r t ? "  

As w i t h  t he  p rev i ous  ques t ion ,  a  s u b s c r i p t i o n  p robab ly  would n o t  be purchased as 
a  p a r t  o f  the  s p e c i f i c  d i r e c t  communication which the  l o b b y i s t  o r  l o b b y i s t  agent 
i s  making. Only i f  t h i s  e x p e n d i t u r e  does meet the  " b u t  f o r "  t e s t ,  would the  
l o b b y i s t  o r  l o b b y i s t  agent  i n c l u d e  the  c o s t  o f  the  s u b s c r i p t i o n  i n  i t s  b i -annual  
r e p o r t .  

"5.  I s  t h e  va lue  of  compensation p a i d  t o  a  l o b b y i s t  agent f o r  r ead ing  
t h e  MIRS L e g i s l a t i v e  Repor t  r e q u i r e d  t o  be r e p o r t e d  as a  l o b b y i n g  
expend i t u re  by t h e  l o b b y i s t  employing t he  l o b b y i s t  agent?".  

Nomal  l y ,  t h i s  compensation would n o t  be cons idered an expend i t u re  f o r  
l obby ing .  The l o b b y i s t  agent  who reads MIRS L e g i s l a t i v e  Repor t  on a r e g u l a r  
bas i s ,  such as upon opening each day ' s  m a i l ,  i s  n o t  r e q u i r e d  t o  r e p o r t  t h i s  
t ime.  

However, where t h e  l o b b y i s t  agent  i s  r ead ing  t h e  r e p o r t  as p a r t  o f  the  agen t ' s  
d r a f t i n g  o f  a  l e t t e r  t o  a  p u b l i c  o f f i c i a l  o r  a paper which w i l l  be presented to  
a  pub1 i c  o f f i c i a l ,  then  t h e  compensation w i l l  be r e p o r t e d  by b o t h  the  l o b b y i s t  
and the l o b b y i s t  agent.  An example o f  t h i s  r e p o r t a b l e  t ime  i s  where t he  lob -  
b y i s t  agent  i s  go ing  th rough  back i ssues  t o  f i n d  a quote by a  p u b l i c  o f f i c i a l  o r  
t o  determine how a  L e g i s l a t o r  vo ted  on a  b i l l  so the L e g i s l a t o r  can be reminded 
o f  h i s  o r  her  p a s t  p o s i t i o n  i n  a  l e t t e r  designed t o  i n f l u e n c e  f u t u r e  ac t i on .  
Again, t h e  compensation i s  f o r  l o b b y i n g  o n l y  i f  i t  meets t he  " b u t  f o r "  t e s t  
d i  scussed above. 

" 6 .  Are expend i t u res  f o r  food  and beverage f o r  p u b l i c  o f f i c i a l s  which 
a r e  i n c u r r e d  i n  t he  course o f  c o l l e c t i n g  i n f o r m a t i o n  and news on 
1 e g i  s l  a t i v e  a c t i v i t i e s  r e q u i r e d  t o  be repor ted?"  

The A c t  r e q u i r e s  l o b b y i s t s  and l o b b y i s t s  agents t o  r e p o r t  c e r t a i n  i tems pursuant  
t o  s e c t i o n  8 o f  t h e  A c t  (HCL 4.418). Lobby i s t s  and l o b b y i s t  agents must r e p o r t  
"expendi  t u r e s  f o r  food and beverage p rov ided  f o r  pub1 i c  o f f i c i a l  s  as s p e c i f i e d  
i n  subsec t ion  ( 2 )  ." There i s  no purpose t e s t  f o r  t h i s  food  and beverage 
r e p o r t - - i t  does n o t  m a t t e r  whether t he  expend i tu re  f o r  food and beverage was f o r  
t h e  purpose o f  l o b b y i n g  o r  f o r  some o ther  purpose. However, these food and 
beverage expend i t u res  a re  o n l y  r e p o r t e d  by 1  obbyi  s t s  and l o b b y i s t  agents. 
Unless i 4 I R S  i s  a  l o b b y i s t  o r  l o b b y i s t  agent, i t  would never need t o  r e p o r t  
any th i ng  under t h e  Ac t .  Should MIRS's expendi tgres f o r  l o b b y i n g  exceed the $250 
o r  $1,000 t h r e s h o l d s  as d iscussed i n  the answer t o  ques t i on  2, MIRS would be a 
l o b b y i s t  and would r e p o r t  expend i t u res  f o r  food and beverage p rov i ded  p u b l i c  
o f f i c i a l s  even though the  purpose o f  the meal was f o r  MIRS t o  c o l l e c t  i n f o r -  
mat ion as a  member o f  t he  press.  
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T h i s  response i s  a  d e c l a r a t o r y  r u l  i n g  re1 a t i n g  t o  t h e  s p e c i f i c  f a c t s  and 
q u e s t i o n s  you  have r a i s e d .  

S i n c e r e l y  , 

R i c h a r d  H. A u s t i n  
S e c r e t a r y  o f  S t a t e  




